Submission: Biobanking Assessment Methodology 

and associated documents 

Key concerns 
1. In the absence of a mechanism to prevent urban landclearing, this scheme will institutionalize and entrench the net loss of native vegetation in coastal NSW.

2. The lack of true “red flags” in the Methodology to prevent further loss of vulnerable species, ecosystems and communities.

3. The scheme completely ignores climate change impacts– it will allow developments to be approved in climate change corridors and refugia, and it will increase the vulnerability of species at risk from climate change.

4. The scheme does not include any regulatory constraints on the uses that may apply to offset sites – there is no security that clearing and logging will not occur on biobank sites (offsets) some time in the future.

5. The undefined and apparently unrestrained ability for “environmental contributions” to replace threatened species and biodiversity protection requirements.

6. The lack of regulation, transparency or explanation as to where funds from these “environmental contributions’” ]will go and what they will be used for.
7. The lack of precautionary principle, failure to meet stated objective and apparent intention to water the Methodology down even further to facilitate more loss. 

8. The data and current state of knowledge available on ecosystems and threatened species in NSW is completely inadequate to be used in the fashion proposed by this scheme.  

9. The scheme is based on the application of a very subjective methodology by development consultants.  There can be no confidence that this methodology will be properly or rigorously applied, but instead it is apparent that it can be easily tweaked to deliver the results that developers want.

10. The loose and undefined “credit deferment” provisions.

11. Many areas that are already protected through various forms of covenant will be able to be used as offsets by developers without additional measures being required to protect their values – so development approvals will be granted without any extra conservation action resulting.

Matters that need to be addressed

The “red flags”

· The methodology identifies “red flag” values: that is, values the loss of which cannot be offset because they are too rare, too valuable, too vulnerable.  However, the proposed “red flags” completely ignore the issue of climate change and its likely impacts on threatened and common species.  

· “Red flags” must be expanded to include climate change corridors, stepping stones and refugia. 

· In addition, the whole concept of the “red flags” being based on “viable” patches of vegetation, completely ignores all of the other functional uses that ecosystems provide to fauna, such as stepping stones, migratory habitat, foraging habitat etc.  It is a scientifically flawed, simplistic and invalid approach to assessing habitat value.

· Furthermore, even the few ‘red flags’ that are identified by the methodology are able to be bypassed for protection by several avenues for discretion provided to the Director-General of DECC.  This discretion completely undermines the main arguments that DECC have put forward for why a Biobanking scheme is needed – namely, transparency and consistency. 

· The matters able to be taken into consideration by the D-G when varying red flags seriously undermine the credibility and consistency of the methodology. In particular,

· whether the proposed development is in accordance with an approved regional plan,

· whether an environmental contribution has been made

· The Pilot Report states that DECC are considering upgrading their definition of “low condition” because of the frequency of red flags. Amending this definition to achieve more frequent development ticks-of-approval amounts to tinkering with facts to facilitate private profits and would be an ignominious move for a dedicated conservation agency.

 Threatened Species 

· Species don’t meet the criteria for assessment if the patch size on the development site is less than the minimum patch size specified as required for that species. This should be entire remnant, not patch on site. 
· No survey is undertaken for species deemed able to be predicted by vegetation community surrogates. This presents the risk that important populations of threatened species will not be identified and may be lost.
· The precautionary principle demands that absence of records of a species not be taken to mean that the area is not habitat for that species. 
· It is not clear how “identified populations” or threatened species that cannot withstand further loss within a CMA will be determined. This information must be made publicly available to ensure transparency.
· At information sessions it was claimed that “identified populations” will be locally and regionally significant populations based on advice from local government. There should be a program and a timeline for identifying these before biobanking statements are issued, or it has the potential to become like the phantom “critical habitat.” 
· We are concerned that the provision for expert reports to affirm that the species is unlikely to be present could be exploited and could lead to biodiversity and threatened species loss, particularly since we are in a period of climate change, and the range and behaviour of species is likely to become increasingly unpredictable. 
· The data and current state of knowledge available on ecosystems and threatened species in NSW is completely inadequate to be used in the fashion proposed by this scheme.  There is very little robust data even on threatened species distributions on private land, let alone on population viabilities or densities – for which there is almost no credible data.
· In effect, the scheme is based on ‘guesstimates’ about ecosystems and threatened species made by DECC and development consultants, not on empirical data.  
· The scheme is based on the application of a very subjective methodology by development consultants. There can be no confidence that this methodology will be properly or rigorously applied, but instead it is apparent that it can be easily tweaked to deliver the results that developers want.
· To avoid loss and in line with the precautionary principle, surveys should be undertaken regardless, as a matter of course.  
· All environmental assessments conducted as part of the scheme should be done by DECC or CMA staff, to ensure that there is consistency and rigour in the application of the methodology.
Failure to uphold basic principles of conservation 

· The principle of additionality has been replaced by the principle of “competitive neutrality” and though these appear to achieve the same ends, they are based on different criteria – the first ecological the second economic. Ecological principles must prevail under the Biobanking system. 
· The Methodology does not appear able to take account of ecological contingencies that could seriously undermine any biodiversity gains made on Biobank sites. The Methodology must include remedies for:
· biobank sites destroyed by fire.
· assessing sites that have been recently disturbed by fire
· the impact of edge effects

· Similarly, the effects of climate change on biodiversity are not canvassed by the Methodology. Though it is difficult at this stage to understand the impacts and account for them, some capacity should be built into the system to include this knowledge, should we ever acquire it. 

· Short term and even medium term loss is still not avoided under this Methodology. This failure is picked up by the peer-review and could result in biodiversity not being “maintained or improved” if environmental contingencies damage biobank sites. 
· The credit profiles must be used to ensure that the biobank sites are at least equivalent with respect to vegetation type, landscape context and patch size. 

· Under the Draft Methodology, a particular vegetation type can be cleared down to zero in a Catchment Management Area if it is in low condition or poor condition.
· There is no provision for public participation in the Biobanking Scheme, and since scrutiny by the community has played such an important role in threatened species protection in the NSW to date, this exclusion stands to have profound implications. 
Other matters that require further information or improvement

· The scheme does not include any regulatory constraints on the uses that may apply to offset sites – there is no security that clearing and logging will not occur on biobank sites (offsets) some time in the future.
· Many areas that are already protected through various forms of covenant will be able to be used as offsets by developers without additional measures being required to protect their values (ie VCA’s and public positive covenants) – so development approvals will be granted without any extra conservation action resulting.
· It is stated that existing offsets under the Environmental Planning and Assessment Act will not be eligible to become biobank sites, but it is unclear how DECC intend to carry out this provision.

· One important first step before the Biobanking scheme comes into operation should be the collation of all existing offset sites – which are still being negotiated while Biobanking is being finalised – into a coherent database. This should be made available to the public and action pursued against landholders who have failed to maintain offset sites. 

· The Hunter Community Environment Centre has recommended to DECC several times that a comprehensive review of existing offsets, their process of negotiation and their benefit or not to threatened species should be undertaken by DECC so that mistakes from previous experiments with offsetting can be eliminated in the future. This has not, to our knowledge, occurred. If it has been undertaken, the results should be released to the public. 

· The Methodology has failed to include stringent requirements and constraints to prevent the credit deferment loophole from being exploited by mining companies to the detriment of biodiversity. 
· Though explicitly stated in the Act, it is unclear from the Regulations that the public registers and all associated information will be available on the DECC website for freedownloading. This is a fundamental requirement. 

Measures that are supported. 

· We support the exclusion of established public conservation lands from the scheme. 
· We support the exclusion of land where the landowner is under a contractual obligation to carry out biodiversity conservation measures very similar to the management actions which would be taken on under a biobanking agreement or if the land is already subject to an offset arrangement which requires the land to be managed for biodiversity conservation. However, we do not support the apparent exclusion from this clause of public authorities that own the land.

· The above is supposed to include offsets made under the Environmental Planning Act, but since there is no central repository for this information, we are concerned that previous “offset” agreements will not be honoured. We would like to see a plan for how the DECC intends to ensure that previous offset arrangements under the EP&A Act are brought under this provision. 

· Having a methodology for determining biodiversity offsets is better than not having a methodology, and at the very least, the Biobanking Methodology increases the likelihood that offsets will be created consistently and will be recorded. 

Major Changes Needed to the Proposed Scheme

1. This scheme should not go ahead unless, or until, a system is in place to prevent urban land-clearing in NSW.

2. The discretion to vary “red flags” should be removed.  No further wind-backs should be made in the definition of “red flags” or low or moderate condition vegetation.

3. Red flags should be expanded to include regional climate change corridors, stepping-stones and refugia.

4. The regulation should prohibit the use of “environmental contributions” as a means to acquire a biobanking statement, or at the very least it should set strict conditions on their use so that they are only applied in exceptional circumstances.

5. The regulation should stipulate that all biobank agreements will expressly prohibit any clearing or removal of native vegetation on biobank sites.

6. The scheme should require threatened species surveys on all proposed development areas, and assessments of vegetation under the scheme should be conducted by DECC staff rather than development consultants.

7. The scheme must be accompanied by a major investment of funds in to biodiversity survey and modeling on private lands, especially those zoned residential, in coastal areas.

8. The credit deferment provisions allowing mines to avoid permanent offset provisions should be removed, or at the very least controlled by strict conditions.

9. Areas with existing conservation covenants (ie voluntary conservation agreements, public positive covenants) should be excluded from identification as biobank sites.  Stricter provisions should be placed on the use of public lands as offsets.

Discussion

The need for red flags

Biobanking will institutionalise and entrench the net loss of native vegetation.  There are no mechanisms in place to prevent urban landclearing, and in that context this offsetting scheme will facilitate development. The Regulation and Methodology clearly fail to fulfill the first principle of offsetting, which is that loss should be avoided in the first instance. Why is so much bushland still being cleared for development in NSW? Because it is cheap to buy, and there is no incentive to build or mine in cleared areas only; because the Department of Environment and Climate Change has not used its concurrence power under the Threatened Species Conservation Act to prevent development in important habitat areas; because no policy has been implemented that requires developers to avoid biodiversity impacts before they can even begin to address offsetting as a possibility. 

The definition of “red flags” must be expanded to include climate change corridors, stepping stones and refugia. Both the National Biodiversity and Climate Change Action Plan 2004-2007 and the NSW Biodiversity and Climate Change Adaptation Framework 2007-2008 stress the importance of identifying and protecting corridors and refugia in land-use planning programs such as Biobanking. It is extraordinary that there is no reference whatsoever to climate change in the draft documents – and completely contrary to both of those policy documents.

As has occurred all the way along during the development of this scheme, language in the Biobanking documents on exhibition is used very loosely. As a result the meaning of words is eroded and becomes opaque.  As far as NPA and HCEC are concerned there are no real “red flags” in the Biobanking Methodology since it can be modified to enable development of areas supposed to be “red flags.” We strongly urge DECC to resist the influence of the property and mining industries in this regard and reinstate red flag values in the methodology that cannot be overruled by the discretionary input of the Director-General. 

The rationale for removal of red flags under the Methodology is clear from the Pilot Report. The report states that: 

All six pilot sites with development scenarios were found to have areas of high conservation value (red flag areas). For most of these sites, a development scenario was created that avoided these areas in order for the development to meet the improve or maintain test.

Members of NPA and HCEC have heard DECC staff refer to red lights in certain circumstances as “perverse” outcomes, and it is clear that DECC has made considerable effort to ensure that there is flexibility to downgrade environmental values, but no flexibility to upgrade: that is, red flags can be varied to prevent protection, but there is no mechanism to increase protection, or impose additional red flags via the Director-General’s discretion. The surprising (to the Biobanking team, but perhaps not to regional environmentalists) frequency of “red flag” results arises not from a flaw in the Methodology but from the grim status of ecosystems in development-prone areas. Most of these ecosystems are over-cleared. Many are listed as endangered. Threatened species that rely on such ecosystems have naturally congregated in the little woodland, wetland or forest that remains. Hence, these areas are irreplaceable, and receive a red flag. That this might be an explanation for the frequency of red flag results is not discussed in the Pilot Report. 

Furthermore, the Pilot Report states that DECC are considering upgrading their definition of “low condition” because of the frequency of red flags: 

The definition of low condition is being considered for review, as the definition applied in the pilot only identified areas that were highly degraded. This resulted in more areas being identified as red flag areas than had been expected.

Such a move would be a gross abuse of scientific objectivity and consistency. The DECC Biobanking team needs to understand that these outcomes are not perverse results arising from methodological failures: it is a result of the extremely high conservation value of all remnant patches of over-cleared and under-reserved vegetation communities, even those in low condition, and certainly those in moderate condition. Amending this definition to achieve more frequent development ticks-of-approval amounts to tinkering with facts to facilitate private profits and would be an ignominious move for a dedicated conservation agency. 
There is inconsistency with regard to the variation process for red flags in the documents available for public review. The Pilot Report states that: “A variation process for red flags has been included in the methodology to address the situation where development of surrounding areas will leave small isolated fragments of habitat with no management commitment.” Yet the variation procedure in the Draft Methodology is not restricted to this circumstance, and includes a variety of considerations the D-G can make in determining that red flags may be varied. 
The Environmental Defenders Office has advised that the variation process is inconsistent with the variation process under the Native Vegetation Conservation Act 2003  both in terms of the definition of low condition vegetation and the variation process. This inconsistency is unacceptable and it will only encourage agricultural lobby groups to push to water-down landclearing laws. 

The variation of red flags

The “red flags” proposed by the Methodology are:
· a vegetation type that has a greater than 70% of its original extent cleared and the vegetation is not in “low condition” 

· an ecological community listed as critically endangered, endangered or vulnerable under the TSC Act, and the vegetation is not in low condition

· a threatened species, as identified in the Threatened Species Profile Database

· that:

· cannot withstand further loss within any CMA, or

· is vulnerable to threats beyond management control, or

· is naturally very rare, or

· in the case of flora species, there are known impediments to recruitment.

· an Identified Population, as defined in section 4.6 of this methodology and in the Identified Populations Database.
The Methodology allows the D-G of DECC to waive red flags if she considers that 

· the development will improve or maintain biodiversity values in accordance with the assessment protocols in section 2.3.2, and

· strict avoidance of red flag areas is, in this particular case, unreasonable and unnecessary.

Having gone to the trouble of establishing a Methodology supposed to determine how development could be said to have “maintained or improved” biodiversity, the Department has now created a loophole that leaves this entirely to the discretion of a senior bureaucrat.  

“Unreasonable” and “unnecessary” are loaded terms to use in this context: unreasonable from whose perspective? Property speculators find many of the most basic environmental regulations “unreasonable,” and how close does a species need to be to extinction for a red flag to be considered “necessary”? 

The peer review accepts the notion that red flags might be varied, but comments that it seems risky to identify these options but leave the way in which they will be addressed or agreed on unclear. Much is left to the discretion of the D-G, which defeats the stated intention of the biobanking scheme – to provide consistency and predictability in determining biodiversity offsets.

We assume that the clause criticised by the peer-review about the exclusion of red flags from urban areas will remain out of the Methodology now that it’s gone. 
We support the criticisms made the Environmental Defenders Office about the variation of red flags, particularly in that it will allow remnant bushland in urban areas to be developed. The criteria for consideration by the D-G are broad and poorly conceived. These are: 

· Extensive development in surrounding area.

(This could condemn cherished local bush areas in towns and cities, which are refugia for wildlife and provide ecosystem services to the human community)

· Size of remnant; patches of a few hectares or less more than several hundred metres from the next patch of native vegetation. 
(This makes no account of the ability of threatened bird and bat species to traverse such distances easily or the need to preserve stepping stone habitats between major remnants.)

· Vegetation condition. 
(This specifically allows “moderate” condition vegetation to be axed if it is “substantially below benchmark” in one or more variable, ignores the serviceable habitat often provided by vegetation in moderate condition, and will result in a decline of vegetation area over the long term.)

· The management input required to improve or maintain the biodiversity values of the clearing area. 
(We are not sure what is meant by “the clearing area” here: Does this mean that someone will be required to estimate what management actions would maintain the site being proposed for development, even if no such maintenance is ongoing? There is no explanation of how this is going to be determined or implemented. The potential management tasks could be grossly exaggerated depending on what biodiversity values are proposed to be “maintained or improved” on the site.)
The matters that can be considered by the Director-General when varying red flags undermine and contradict the methodology and are ambiguous. For example, it is stated that she will be able to take “The areas (and percent remaining) of native vegetation, the vegetation type, threatened ecological community, habitat for threatened species or threatened species in the region” in to account. It is unclear whether this means that if a region contains high amounts of threatened vegetation it is okay to clear it (because it is abundant), or not (because it is regionally significant)? If the region contains a significant amount of a threatened ecological community or habitat for a species, that may be because it is a stronghold for that species. Should the D-G be able to approve the loss of habitats in a stronghold? 
The methodology is undermined by the ability of the D-G to take into consideration whether the proposed development is in accordance with an approved regional plan.

There are many areas of probable “red flags” earmarked for development under Regional Planning Strategies. Is DECC going to wash its hands of its statutory responsibility in these areas altogether? The maintain or improve test was not applied to such Plans, which were determined by the Department of Planning (DOP) at a regional scale, as indicative areas only. DOP always claimed that areas earmarked for development under regional strategies would be subject to threatened species considerations when considered on a site basis. 

Environmental contributions 

The most disturbing criteria able to be taken into consideration by the D-G when varying red flags is the “whether an environmental contribution has been made or extra credits are proposed to be retired, in addition to the retirement of the required number of biodiversity credits to offset the impacts of the development.” 

The inclusion of “environmental contributions” among the matters that can be taken into consideration is appalling. It basically provides a loophole to the richest developers, and will leave DECC open to accusations of corruption and conflict of interest. 

The Methodology states that:

The Director General may reduce the number of credits if the environmental contribution has resulted, or will result, in land being managed for improved biodiversity values in perpetuity to a standard comparable to that applied at a biobank site (as determined by the Director General).
Crucially, the land to be protected, bought or managed by this money does not need to be identified for the credit requirement to be reduced. If the land is not specified, the Department would simply “establish an estimate of the area of land that is consistent with the credit profile that could be improved with the environmental contribution” And then use the methodology to calculate the benefit of this imaginary exercise! 

The clause in the TSC Act that enables this provision is very broad, and was met by strong opposition from the environment movement from the outset. It was anticipated that clarification and restriction of this provision would occur with the Regulation. DECC claimed at the time that this was to prevent developers having to “pay twice” for biodiversity protection measures in areas that are subject to a biocertified land use plan, specifically, the western Sydney Growth Centres. However, efforts by the Greens to amend the clause to specify this were not supported. 

DECC are still claiming (at Biobanking public information sessions) that this is the intent of the “environmental contributions” clause, yet the Methodology does not specify that this provision will be utilised only in these limiting circumstances and instead, has left this loophole wide open for exploitation across the board. 

Moreover, the Methodology does not specify to whom the “environmental contribution” Is paid. Is it the Department of Environment and Climate Change? The Department of Planning? A quasi-autonomous development corporation? The Growth Centres Commission? Without such basic guidelines on who collects these contributions and how they are to be used, this loophole represents a serious threat not only to the integrity of the Threatened Species Conservation Act and Biobanking Scheme, but to public confidence and transparency in Government. DECC could easily be accused of approving such deals in order to generate revenue for their acquisition fund. The notion that development under such circumstances could be said to “maintain or improve” biodiversity is ridiculous. 

Deferred credit retirement

The “deferred credit retirement” option is clearly a concession included for the benefit of the mining industry. The provision was fiercely criticised when adopted into the TSC Act, but DECC have now failed to adopt stringent requirements for this provision in the Methodology. 
the number and type of credits that could be created if the development site and the restorative actions were assessed as a biobank site in accordance with the methodology. The maximum number and class of credits that may be returned to the former holder is the number and class of credits that are held by the Minister under the deferred retirement arrangement.

As for the “environmental contributions” clause, it was always intended that this provision would be tightened up and restricted in the Regulations. 

Threatened species

Threatened species will be assessed using data from the Threatened Species Profile Database (which has been promised to be publicly available). The assessment methodology begins with a list of all threatened species and then filters them out using five criteria to determine which species need to be assessed for the proposed development. The criteria are:

· Whether the distribution of the species includes the CMA subregion in which the development is occurring. 

· Whether the species associated with any one of the vegetation types occurring on the site. 
· Whether the surrounding vegetation cover class (percentage cover) within the 1000ha assessment circle is equal to or greater than the minimum class specified as required for that species.

· Whether the condition of any vegetation in the site which meets the above criteria is also equal to or greater than the minimum condition required for the species.

· Whether the patch size in the site is equal to or greater than the minimum patch size specified as required for that species. 

A species must meet all five of these criteria to be assessed. Once that has happened, the assessor determines whether the species is covered by an ecosystem credit, or whether it requires a species-specific credit. Those that are listed by the Database as not being predictable by habitat surrogates need their own credits. All others are assessed according to the methodology for ecosystem credits. No surveys are undertaken for the latter. 

The peer review says, “The major weakness is that BioBanking does allow a short-term to medium-term loss of biodiversity to enable an overall stabilisation or gain in the long term.” However, given the destabilisation of the climate, it is not clear at all that biobanking will afford long term gain either. The use of surrogates to predict species without undertaking surveys is not acceptable, especially given the predictions that species and ecosystems will need to migrate to adapt to climate change.  

Other Matters of Importance

The scheme does not include any regulatory constraints on the uses that may apply to offset sites – there is no security that clearing and logging will not occur on biobank sites (offsets) some time in the future.  Section 127E 1 e) of the TSC Act 1995 allows Biobanking Agreements to contain terms that restrict the uses of a site, but neither the Regulation nor the methodology do anything to implement that clause and ensure that all Biobanking Agreements contain terms preventing any future clearing of native vegetation.  Therefore, there is no genuine regulatory protection for Biobank Sites – the main agreement activities are explicitly listed, but prohibited activities are not.  This needs to be fixed.

Many areas that are already protected through various forms of covenant will be able to be used as offsets by developers without additional measures being required to protect their values – so development approvals will be granted without any extra conservation action resulting.  This is of particular concern for Voluntary Conservation Agreements and public positive covenants.  Notably, public positive covenants are the type of covenants that are being placed on Crown leasehold lands that are currently being converted to freehold by the Department of Lands.  Many of these leases contain extremely high conservation values.  Landholders are able to convert these Crown lands to freehold at 3% of market value.  Biobanking will then allow these same landholders to get paid for biodiversity credits without doing any additional management actions – so they have acquired public lands for a song and will then get paid for it, and thus enable development that clears native vegetation to proceed elsewhere!  This is completely unacceptable.  

There are also grave concerns about the creation of biobank sites on public lands.  This raises the spectre of conservation of public lands being funded by the NSW Government via the granting of development approvals for high conservation value private lands.  Again, this represents a corrupting influence on decision-making and a very disturbing development with regard to the financial probity of environmental management in NSW.  The ability to create biobank sites on public lands should be severely curtailed and strictly limited – most importantly, the regulation should stipulate that biodiversity credits from biobank sites on public land CAN NOT be sold to any developer seeking to clear native vegetation.

It is important that DECC reiterate the role of public transparency and access to Government decisions that affect biodiversity, and that, except in order to comply with privacy legislation, and protect threatened species from harm, the provision of information to the public is a priority. 

Conclusion

It is unfortunate that the consultation period for these extremely important documents and policies is taking place over December and January, as many people in the community may have been distracted by family and other commitments, and will miss the opportunity to take part. 

HCEC and NPA are appalled by the Biobanking Methodology, and believe that it will facilitate biodiversity decline in the short to medium term. Whether it will arrest biodiversity loss in the long term is unproven, but given that DECC has a responsibility to fulfill State Plan targets to increase the area of native vegetation in NSW by 2012, and to increase the health of wetlands, we believe that adoption of this Methodology would be a major mistake. 

We urge the Department to reconsider the major flaws of the Methodology. 
In particular the failure of the current Methodology to prevent loss of irreplaceable biodiversity values via methodological “red flags.”  We urge the Department to introduce more stringent restrictions on the “environmental contributions” and “credit deferment” loopholes. We urge the Department to begin using the statutory concurrence power it holds under Part 4 of the EP&A Act, to prevent further urban landclearing that is contributing to ongoing decline of threatened species across NSW.

If the above recommendations are not taken up by the Department, our only hope is that this scheme is never used. 
